As ;» member of the House of Hc.presenLitives Subcommittee on Sei- 
eii rr Kesrarrli and Development, lie advocated tin* a Horn I ion of Xa- 
tioual Science Foundation grants (o sum 11 colleges and universities not 
jurvinitsi v eligible for such support-. Among these beneficiaries in his 
iiome. .Strife are Texas A & M., Southern ATcthoclisf:, and flic Univcsrity 
of Texas. all of whom gratefully acknowledge his dynamic ell’orLs in 
their behalf. Ill addition, he was instrumental in amending and 
s« rcugf lieuing the District of Golumhia Crime bill, insuring more 
equitable justice for all citizens than had theretofore prevailed. He 
further devised a new financing concept enabling construction of the 
metro mass transit system to proceed, and also authored legislation 
precluding duplication of welfare benefits to recipients in the District. 

During bis entire career ill public ofliee he remained responsive to 
the needs and wishes of his constituents, working tirelessly in flu* 
interests of the State of Texas and its inhabitants. 

COMMITTEE VIEWS 

The (’ommittee believes it would be most appropriate to name flu* 
Federal Ofliee jtuihling and D.S. Courthouse the “Harlo Cabell Fed* 
era I Ibiihling” as a tribute to this outstanding individual, whose every 
effort was directed toward achieving more eflioicnt Government ad* 
m’mist rat ion. 

COST OF LEGISLATION 

Section ‘I'i'l (a)(1) of flu* legislative Reorganization Act of 1070 
requires publication in this report of the Committee's estimate of the 
envfs of reportrd legislation. together with estimates prepared by nny 
Federal agency. There is no cost to the Federal Government mi* 
t homed by this legislation. 

ROLLCALL VOTES 

Seetinn of the Legislative Reorgaui/afion Act of 1970 and fhr 
rules of t he Committee on Fublie Works require flint any rollcall vote* 

!»< mnomteed in this report. During the Committee's consideration of 
this hill no rollcall votes were taken. The measure was, on a voirr 
vote, unanimously ordered reported. 

CHANGES OF EXISTING LAW 

In compliance with subsection 4 of rule XXIX of the Standing 
Rules of the Senate, it is reported that this bill cfFects no chango in 
existing law. 
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QUESTIONS RELATED TO SECRET AND CONFIDENTIAL 

DOCUMENTS 


Octohkk 12, IU7.X — Ordered hi 1m* printed 


REPORT 

nf the 

TI.CIAL COMMITTEE TO STUD V QUESTIONS RELATED TO SECRET 
AND CONFIDENTIAL UOVEENMENT DOCUMENTS 


In accordance with (ho provisions of S. Res. the Special (inn. 
mitt re (n Study Questions Related to Secret mid Confident in I Docu- 
“oiin submits the following report mid recommendations. 

Tin* Committee wtis nided in ils work by the legislative Reference 
^•rvien of the Library of Congress and wishes to commend Mr. 
Ih'lwrf Lauck and Mr. Dnvid Sale of that service for their 
rn:itriliu(ious. 

This report covers questions relating to (1) access to classified 
information by Mem bet’s of Congress, (2) legal rights of nti individual 
^•untor with respect to classified documents in his possession, GO I^ga! 
?! *hts of n Senate Commit tee with respect to classified doeuiurnfs in 
,f * piu<ession, (4) legal rights of individual members with respect to 
*I' M 'uucids on information received from foreign emissaries, (f») (lie 
d**. lu^dficjition of documents in the possession of an individual 
'• Maher. (0) pending hills and proposals for Congressional machinery 
nMT-ce classified information matters and (7) recommendations by 
i 1 -** Committee. 


I A* f t.ns to Classified Information hy Memheus of Congress 

^ Ihe Freedom of rnformntion Act (FOIA), Pub. L. 80-4S7, SO Slat, 
V*'-552, amending the Administrative Procedure Act, 

* t s ( *. 55| ( rt sc.q.), enunciates a policy of public disclosure ami 
’"j''V" information generated by Federal agencies. 

"■•.rimiing with the access problem in the context of the Freedom 

# ("rumfion Act, (he first two questions are: (I) What limitations 
fnvidDd bv the Act on public disclosure of classified information? 

. •"•*) do these limitations apply to Members and committees of 
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There are nino specific exemptions to disclosure. of information t.. I 
f In* public*. The chip relating l<> classified infonnaiion occurs uI 5 U.S.(* l 
552(b)(1): ' i 

(1>) This scclion does not apply to matters (hat urc— 

(1) specifically required by Executive order to be kepi seen*!, 
in the interest of the national defense or foreign policy; . . . 

The limitation, then, depends upon there* having been a delerminr- 
tion under tin Executive order that a document should he dassifitsi i 
“in the interest- of national defense or foreign policy." The curme 
order under which such determination* an* mode is Ex. Ord. I Ii». r >2. 
i^ue.l by the President on March 10, 1072. to tnkectfert June I, 1072 
I he order is discussed in detail in our first report. 

(hi the question of access (o classified information the order i* 
important as the basis or origin or any limitation. To repeat, thr | 
exemption applies to "malleus . . . required by mi Executive Order 
important- as the basis or or*g*n or any limitation. To repeat, dit¬ 
to be kept secret . . (liven a clas^itiralion of documents hv {Im¬ 
proper executive department oflic.inl pursuant to terms of (be Exphi- 
live Order, what right is there, fii*st, for a private individual and. 
second, for a Member of Oongress, to gain access to the documents? j 
I he first part of this question was considered bv the Supretar | 
(’ourt in /Environmental I'roteriion Agency, ct <tl . v. Xfinh\ rf at.,— 

L'.S.-, 35 L. Ed. 2 d 110 . Docket 71-909 (January 22, 1973). 

Congresswoman Patsv T. Mink and sevc»ral other Members of 
Congress (in their rapacities as private individuals, as it deveh»pei! : 
sought to compel disclosure of certain documents relating to prnpn-rt! 
nuclear testing at Amchifka Island, Alaska. The documents wills 
uhirh this paper is concerned were those that, had been elavsifinl 
“ lop Secret" and "Secret” under Executive Order 10501, predecessor 
to (he current order, E. (). 11052. (Several unclassified documetiN 
were sought to he withheld cm the basis of exemption (b)(5) "inter* 
agency or intra-agency memorandums or letters which would not b- 
available by law to a party other than an agenev in litigation with 
the agency." Tlie part of the opinion npplying only to exemption (■; 
is not discussetl here.) 

It was held by I he court that exemption (h)(1) prevents disclosure!*' 
tin* classified documents. The exemption also does not permit in aimin' 
inspection of tin* documents to identify unclassified ( ,j* "non-sern*' 
components" for diselosme. The Court of Appeals had read the exetup- ' 
f ion as npplying only to tie* port ions of t lie documents I hat were sen it 
At the (iirc-etion of the Appeals Court, the District (’ourt was l<- 1 
identify any non-secret- portion* for release. Put the* majoritv opinio- 
of t he Supreme ( 7>urt turned down I hi* view, concluding f hat. the **■!• 
finding for the court was whet her the material had been classified !>;• 
Executive order as contemplated by (b)(1). 

In stating this conclusion, flic majority opinion relied on lb 
bmguago of (Ik* exemption and (Ik* legislative hisforv. 

The* language* of tin* exemption, quoted above, includes the i r *' 
"required by Executive onler to be* kept sorrel . . 'Die court sniT 

Obviously, Ibis fc-si was not the only alternative available. r 
Bill Congress c bo^c* f<» follow (Ik* Executive's determination | 

in these matters and that choice miiJ be honon*d. f<[. t E. Ed. 

p 


In his concurring opinion, fr. Justice Stewart agreed with the 
majority (hat the Freedom of Information Act at *ec. (1>>{1 ) fore¬ 
closes iinv judicial inquiry into (in* classification of documents; 

[(’impress] has built, into the Freedom of Information Act. 
an exemption that, provides no moans to question an K\mi- 
(ive decision to stamp a document ‘‘secret", however c.yuienl, 
myopic, or even corrupt that decision might have been . . . 

. . . jTjhc only "mat tor” to he determined tic nom [referring 
to Nfr, .Justice Brennen’s discussion of see. 552(a)(5) in dis- 
>cnt] under see. 552(h)(1) is whether in fact the President lias 
required by Kxeeufive Order that tlie* documents in question 
are to he kept secret. Under (he Act a< written, that is t he end 
of tlie inquiry. A/., L. Ed. p. I .‘It*. 

As stated above, the court held that its view was nUo supported 
liv (ho legislative history of tiie Act: 

. . . jTJIie legislative history disposes of any possible 
argument- that (\>ngress intended the Freedom of Information. 

Act to subject executive security classifications to judicial 
review at the insistence of anyone' who might seek to question 
them. Titus, the House Report stated with respect to sub¬ 
section (b)(1) that ‘citizens both in and out of Government 
ran agree to restrictions on categories of information which 
the President has determined must he kept, secret to protect 
the national defense or (o advance foreign policy, such as 
matters classified pursuant to Executive Order 10501, 1 ’ 

If. Hep. No. 1497, pp. 9-10. Similarly, Representative Moss, 
Chairman of the House Subcommittee that considered the 
hill, slated that the exemption 'was intended to specifically 
recognize that Executive order [No. 10501]* and was drafted 
‘in conformity with that Executive order. 1 Hearings before a 
Subcommittee of the House Committee on Government 
Operations, ‘Federal Public Records Law\ S9th Cong.. 1st. 

Scss. (March and April 1905), pp. 52, 105 (hereinafter, 1905 
House Hearings). And a member of (he committee. Repre¬ 
sentative Gallagher, stated that (lie legislation and flip Com¬ 
mittee Report make it ‘crystal dear that flu* bill in no way 
affects categories of information which I lie President . . . 
luw determined must he classified to protect the national 
defense or to advance foreign policy. These areas of informa¬ 
tion most' general!v are classified under Executive Order 
Xo. 10501. 1 112 Cong. Her . i:Ui59. 

These same sources make untenable (he argument that 
classification of material under Executive Order 10501 is 
somehow insufficient for Exemption t purposes, or that the 
exemption contemplates the issuance of orders, under some 
other authority, for each document the Executive may want 
protected from disclosure under the Act. Congress could 
certainly have provided that the Executive Branch adopt, 
new procedures or it could have established its own pro¬ 
cedures’— subject only to whatever limitations the Executive 
privilege iuny he held to impose upon such congressional 
ordering. Of. Ih\ilrri Sfa/rs v. //# unnftk, 515 U.S. t (1955). 

Rut. Exemption I does neither. Il stales with the iiIhhki 



ilim*Mie>s that the Act exempts mutters ‘specifically minimi 
by Executive order to hr kept secret.’ ('on*;ress was well 
aware nf tlir Order and obviously ueeepted determinations 
pursuant (n Mint Order us qualifying for exempt stains under 
st. (h)(1). In this context it is patently unreidisfie to argue 
11 1 :it the ‘Order hits nothing to do with the first exemption.’ 

W hat has heen said thus far makes wholly untenable any 
claim that the Art intended to subject, the soimdesx of e.xrcu- 
t i ve security rhissilientions to judicial review at the insistence 
of any objecting citizen. It aI>o negates the proposition that 
Exemption 1 authorizes or permits in enmera inspection of a 
contested document hearing a single clns^iliration so that the 
com! may separate (In* secret from (he supposedly nonsenel 
and order disclosure of the latter. A/., L. Ed. pp. 1*20-'10. 

The St nafe iii'part , S. Kep. No. S 1.0, SO 11 1 ('oil"., 1st Sess, flOfi/i), 
apparently more favorably c 1 i*-jx wcmI to public disclosure, was before 
hoi h Mouses m ( the time ol the pas-age of the Freedom of Information 
A # I while llie House ttcpnrt was not before the Senate when if passed 
t hr Act. ( \unmcn l ators have I Ini* opined 1 hat the Senate Ur port should 
carry more weight in interpretation of tlu* provisions of tlie Art. (Sim* 
K. ( \ Davis, Athninistnttire hn/\ m*c. A. 2, at 1 17 (1070 Supp.)). The 
majority of the court appears satisfied, however, that the opinion h 
suppurtctl by tlu* legislative hNlorv represented bv both Reports. 

'Unis, on the question whether Congress intended to subject, any 
particular (ha-unuMd to judicial review to determine whether it wa< 
properly classified, Mr. Justice Stewart capsulizes the majority 
opinion based on both statutory language and legislative history: 
“. . . (’oniirrss ciiose ... to decree blind acceptance of executive 
fiat.” A/., L Ed. p. 137. 

'Hie separate dissenting views of Mr. Justice Brennen (joined by 
Mr. Justice Marshall) and Mr. Justiec Douglas vigorously dispute I la* 
majority opinion. As to legislative intent: 

We have (he word of both Houses of Congress that the dr 
jmrn proceeding requirement [(a)(3)] was enacted expressly 
‘in order (hat Hie ultimate decision as to the propriety of the 
agency’s action is made by fhe court and prevent it from be¬ 
coming meaningless judicial sanctioning of agency disr.roI ion/ 

S. Rrp. No. SI3, N9(h Cong., 1st. So ss. $ (ID0/5) (hereinafter 
cited as S. Rep. No. 813); II. Rep. No. 1497, 89th Cong., 2d 
Soss. t) (i<HW>) (hereinafter riled ns If. Rep. No. 1497). What 
was granted, and purposely so, was u broad grant, to (lie 
Di-l rict -Court of ‘authority whenever it considers such action 
equitable and appropriate to enjoin the agency from with¬ 
holding its records and to order the production of agency 
record* improperly withheld/ II. Rep. No. 1497, at 9. And to 
underscore its moaning Congress rejected the traditional rule 
nf deference to administrative, determinations by ‘[pjlncing 
(hr burden of proof upon tlu* agency* to justify the with hold¬ 
ing. S. Kep. No. SI3, at «S; II. Rep. No. 1497, at 9. The 
Court’s rejection of the Court- of Appends’ construction is 
inexplicable in the face of this overwhelming evidence of the 
t -fir-gcr —t#»rt;iI design. 



limit atinns to access to such information by I In* jtuhlir under the 
preedom of Information Art. (liven the general limitation *»f (h)(1) 
discussed above, (he next question is whether the limif ill inis applying 

10 public across apply equally hi Members of (’undress in their 
cm pari I v as Members. 

'Phis <[uostion was not mlril upon by tin* Supreme Court in llir 
Mink rase because ( 'ongresswomafi Mink and her colleague-^ were no! 
before (hr Court as M mil win hi i 1 ns |>ri\ air indi\ idmils. 'Hie threshold 
question of the Members’ standnuj to sue ns Members was rliallrnged 
in (hr District ('our!., which granted a inolion In dismiss on (his 
(loin!. The ('our! of Appeals did iml consider tlie* issue. < onsequently, 
ihi* urx! question, whether Mrs. Mink and oMu*«* Congressmen who 
brought the suit were eulilled lo I In* classified documents ns Members 
even (hough not as privnlo individuals, was no! derided by the 
Supreme Court. 

The (pirslion of standing h> su<* hy a Member of Congress in Ids oi¬ 
lier official capacity has not been addressed hy I Ik* Supreme Court. 

11 received renewed a Men lion recently in (he lower courts. 

In Urn! v. Con tiff/ ('owm isstoners, 277 U.S. .‘{70, 72 Law. Kd. 024, 
(I02S), petitioners were U.S. Senators, mcmhcrs of a Committee 
organized and acting pursuant tc> a Senate Resolution. Upon refusal 
of those in charge of certain evidence (Imllot boxes, etc.) to produce it 
for ihe Committee's use, the Senators brought, suit. The court said 
dmt without express authority from the Senate to bring soil if neees- 
-nry to perform its duties under the Resolution (which had not ilsrlf 
provided such authority), the Senators had no standing to sue. 

Authority to exert (he powers of (In* Senate to compel 
production of evidence differs widely from authority to 
invoke judicial power for that purpose . . . Petitioners are 
not. ‘authorized oy law to sue.' (at TS ( .)). 

In short, the Senators were said to have* no standing to sue in their 
official capacity even as n means of carrying out the stated purpose of 
a Senate Resolution when no action of the body as a whole authorized 
tire use of such process. (An interesting historical note is that on the 
'tune day the case was decided May 2N, I92S, (he Senate passed a 
Standing Order authorizing n 11 y committee to bring suit in any court. 
Mien in its opinion the sm( is necessary to tho performance of duties 
imposed bv t.lio Constitution, Resolution of (lie Senate, or other law. 

-hnir. 572,70-1, May 2K, I92S; Reprinted in Senate Manual. Senate 
Ikeimient No. l,S9lh Cong., 1st Sess.). 

I he question of standing of a Member of Congress to bring suit in 
hi-or her official capacity has been considered and decided in several 
o-rruf cases. In Mitchell v. f/iirtl. No. 71-1510 (D.C. Cir. March 20, 
the court considered whether thirteen Congressmen had sland- 
,f,i - to seek declaratory and injunctive relief against continued war- 
h 1 !' 1 in Indochina. Plaintiffs had, according to the court, implicitly 
prrmisrd their standing claim on Congress’ “rjrJnsitr right to deride 
Met her (lie United States should light all types of warn." Without 
•'roving with this assertion, the court had no difficulty finding for the 
( laigrcssmeu (»n the standing issue: 

However, plaintiffs are not limited by their own concepts 
of their standing to sue. Wo perceive that in respects which 
they have not alleged they may be entitled to complain. 

If we. for the moment, that defendant-’ action- in 



0 


rout inning the hoslili!ies in Indo-{ hiua wen* or tin* boxond 
(In* authority conferred upon them by lln* Const ihitiou, u 
1 1<*<*Iji in(inn io (hill effort would bear Upon tin* duties of 
plain!iffs In consider whether to impeach defendants, mid 
upon plaintiffs’ quite distinct and different, duties to make 
appropriations to support, the hostililies, or to take olhri 
IrgLIati \ e actions related to such hostilities, such ns rnUnig 
an army or enacting oilier civil or criminal legislation. 
lt> air rictt\ these con snfrnthniis at e su fficient to (fn T pfdi nt i tfs 
a \fantltntj t(t wake their cowpin• ni . ( f. I 4 lust v. ( oht ip ->92 
US. S.{ (lOtiS); Association <>l I tufa Fmcrxsuitj St race 
(h*innizaf Miz/.v, Inc. v. Camp, J9i U.*^. I«>0 (19/0)| Hijilotr x. 

(Ufins, :;97 U.S. 1 59 (1970). 

'Hius. apparently, where the performance of legislative duties is 
dependent upnii, or related to. the relief sought or t h<*re is otherwise a 
legislative reason for the* action, Members of Congress have standing 
t (T sue in their oflieinl capacity. 'Die reasoning seems effectively to 
premise standing on any valid “legislative purpose . to use a^ familiar 
phrase, and must he viewed as going further than (lid tin* Hen! ease, 
supra. It can lx* argued that the same 1 test applied in AVer/would have 
allowed standing fot (he Members of the Senate committee to bring 
suit in pursuance of its purpose of legislating in the election law* field 
without the express authority to do so provided by the Standing 
Order passed later by the Semite. 

The points involved in the Congressional standing issue were ihiN 
lined in the verv recent case of ffnlt'imuu v. //tchurdsou , No. /J ( .>.>7 

(!).(’. K.D.N.Y., dune Id, 197.5), in which Congresswoman I Toll/.- 
uum’s standing to sue in her official capacity was upheld: 


Cud er .Article III, sec. *2, ( I a use 1. of t h e ( oust it ut ton, 
tlx* jurisdiction of federal courts is limited to ‘Vases’ and 
•Void mver-ics." Judicial defin it ions of the elements requisite 
for “rases" and “controversies" have proved to la*, elusive. 

Unlike case or controversy, terms snecifically enumerated 
in Article III, “standing” is imt mentioned in the ( onstitu- 
tinn It received its first, full expression in F rot hi nijhaw v. 
J ft Hon . 202 U.S. 147, 4:J S. (’(. 597 (192:;). 

Later, in Flost v. (!nheu % J92 U.S. SJ, SS S. Cl. MM2 (lOtiSi, 
the Court slated liiat political questions, advisory opinions, 
•iud lack of standing result in there being no justiciable con- 
trover^v. Whether standing is denominated a component of 
jurUdiet ion or of justimtuibly max* at firsl blush seem unim¬ 
portant, due to the requirement that noth issuer must lx* 
resolved bebire any determination can be made of the merits 
of i hr co: 1 1 rover >\*. Hnfe^r v. ( o*/*, Jt»J L r .S. IS> f S2 S. ( i. 
t»9l (!9'«2 ) \ !)n('nstu v. Ar/Av/, 471 l«\ 2d I Mb (2d Cir. 1972). 
However, a complaint max he dismissed for lack of juris- 
dirt t <-m of t lie subject ma 11 er old x if the chum is so at ten mated 
;| i id i * I - M b -! :inl i: 1 1 as to be absolutely devoid of merit. A >»/’- 
Unrtjpwt W’rtrr < e. v. \t winn (/pm f , 199* U-S. 501, 24 S. ( t. 
r»5:;* i I 9n I ): lui/eer v. ( arr f supra. 

plaintiff has rai-cd a serious const it u(iomil quest ion Meal¬ 
ing with the war-making power of Congress enumerated in 
Aili'le L -er. K of the Cnu-d i(itf ion. The seriousness of t his 



question has 1 >o<*n recognized rf*pc m nl«*tII\" within Ibis circuit. 
Uni' v. Laud, 129 F.‘ 2cl 202 (2d <'ir. 1970); Orlando v. 
Lain!. 442 F. 2d 1029 (2d ('ir. 1971). The delicate balance in 
(ho relationship between Congress nut I the President nm- 
ccrning the power (o wage war is a controversy arising 
under the Constitution mid therefore within !lie jurisdiction 
of (his court. 2S U.S.C. see. 1221(a) 

Whether :i purliciijar party h ns n sullieirut slake in mu 
otherwise justiciable controversy to obtain judicial resolution 
of it is what, has traditionally been referred to as I he. quest ion 
of standing to sue. In (Sierra (Lib v. Morion , 405 IJ.S. 727. 
7*12, 92 S. Ct. 1201, I-104 (1972), the Supreme Court, held 
that, when :i pari\. siirh ns the plaintiff here, docs not rely 
on any specific statute authorizing invocation of the judicial 
process, the* question of standing depends upon whether the 
party has alleged such a “personal stake in the outcome of 
the controversy," Maker w Carr ... as to ensure that “tin* 
dispute sought to he adjudicated will he presented in an 
adversary eon text and in a form historically viewed as 
capable of judicial resolution.” I'ltud v. Cohen. 

The heart of the question becomes whether the plaint iff 
has alleged such a personal slake in the outcome of the 
controversy as to assure the concrete presentation of issues 
in an adversary context so that a com l will la* properly 
guided in determining difficult issues. The controversy 
involved must be a substantial one admitting of specific 
relief. Arina Life Insurance Co. v. Haworth , 200 IJ.S. 227, 57 
S. CL 401 (1927). 

In (be present ease flie court is not being asked to decide 
ill-defined controversies over constitutional issues. The i-sue 
has hern focused as sharplv as possible: Whether (lie Presi¬ 
dent's orders directing the bombing of Cambodia constituted 
a usurpation of Congress' war making power under Article l. 
see. s of (he Constitution. Nor is this a case in which the 
court is bring asked to deride a hypothetical question or 
abstract, issue. Plaintiff is not asking for a determination 
whether the President would violate (Ik* Constitution by 
engaging in certain acts, but rather n determination that tin* 
present action of tin* President violates the Constitution. Nor 
I* this a collusive suit where the parlies are suspected of 
“haring the same interests. 

Plaintiff fjua Congresswoman does not merely suffer in some 
indefinite way in common with people generally. Site is a 
member of a specific and narrowly defined group- the 
II ,,| i>e of Representatives. As a Congresswoman, plaintiff i> 
'•‘died upon to appropriate funds for military operations. 
,; »Nc an army, and declare war. Additionally, plaintiff has a 
Continuing responsibility to insure the (hecks and balances 
of our democracy through (lie use of impeachment. When 
» phiiniifF is n member of a narrowh defined group, which 
I'e.s hern more directly affected by the conduct in question 
! [-:in ims the general population, the le^t for standing 
‘' ■•Mild he met. Scott, Standing ir (hr Sujinmc Court — a 
/ ••hctmnul Anah/.sis. $0 llarv. L. Kev. 045 (Fob. 1972). 
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TIie cpieMion whether is parlienlnr [icmiii is a proper 
peitv to maintain the aetmn does not. by iK nun f<>rc*t», 
i a i-e ■ |»:irn!ic*n of power** j»r»>l>1 cm ns r«*I:iI<*fI In improper 
j:idi<i;d inlrrferenee in areas eoinmi((ed to oilier l»r;me|iev 
of lie* federal government. I'las/ v. (’n!nu, supra. 

An injunelinn was granted in I he / laltr.mnn ease on »lu!\ 2 7», 197 
wa- :> -lav pending argument before (lie ( niirl of Appeal- for li 
N-inml ( 'ireiiil oil Jnl v 27. The appeals eniirl has now granted :i -l.i 
ol I he injtmeiion until Augu-1 f •’». 

' 1*0 re: urn to (he .1/////' rn>r. filial if I he result have been dilferenl li.o 
* he - f .* * 11 * I j ri or (jiie>lion been befnie the Supreme ( *ourt and liad i 
been :iis\\( red us il was in the Mitchell and Ihilt-mmi ca-es‘* 

11 i- In be noted t lint no men t ion was nnule in the M ml < n-e. e\< \ 
by the dissenter-*. of n provision of (he freedom of Irlnnit.-tl inn A* 
(hut would ;ippe.*ir lo be of f>/ in i; ii*v importance in determine 
( ’ongre—ional intent in passing the Aet : 

(e) . . . This seetion |in«*bidiii*r 11 k % chioilied information 
"exempt ion*’ | is not authority to withhold information from 

( ‘miirnss. 

C^uery whether (lie Court would reach lie* >amo result. as t*» ft 
< Im s-itieil inforinntinn exemption of (b)(1) if u Member of ('ongre** 
found to have standing to eh alienee t lie exempt ion in hi- or her *'(11/: 
eaparity. Obviously, this conjecture assumes iliat i!u* Court \w 
billow tlu» Mitchell and Ifoltzman eases on standing the i*.site. 

rSK AM) IfU'DMVn OF C-LASSJFIK!) DOCUMRNTS 

Several questions were posed by (lie Committee regarding die :t; 
propriate disposition (hat rotdd he made of classified doruinriji* 1 
Members and committers of I lie Congress. In the. disruptions of t b* 
quest ions that follow ,m assumption is made about (lie ela-dli* 
documents except that they have hern regularly classified, whether* 
not with good reason, and (hat (hey have come info the pi»-c—im* * 
a Member of a Committee. 

Lf.uw, Kiohts of an In-dividual Sknatou With Kkm'K* i 

ClASSIFIKD DofU.UKNTS IN HtS PussUssIoN 

There are various provisions of the ('nifnl States Cudr which ta:o 
applicable to persons in pn*.-e—-inn of elassified doeunienfs. \\ !iib* ! 
following listing is not intended ro be exhaust vc, it does prm 
«-ome general insiglit into flu*, type of individual eondnet v-l*bb 
proseribed. 

1. is C.S.C. sees. 702 709 (Espionage and Censorship): See. .** 
-atliering. transmitting, or losing defense information. 

Sr*-. 70 I - - ga I hering or delivering defense information to m s 
foreign government. I 

See. 707) photographing or sketching defense iiM aliat hoi-. 

See. 707 - publication and '•ah* of photographs of d< b*u>e in-f j 

(ions. j 

See. 7‘K di-rh»-ure i.f e|a — ilied information. 1 

’V* * 'Mb *.I*- rind Kniplo- '*■•- ; S.»i P 
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IS l!.K.( see. 2071 (Records mid Rrpnrfs): See. 207! mitreal- 
utiMil, removal, or mutilation of rcoords and reports, such a- Hu^e on 
lilr fir depnsi (<»d with any public ollieer of (1 1 <* United Sf:i*»-. 

4. is U.S.C'. mm*. 041 (Kmbczzlonirnt mid Theft): >'*••. oil re- 
, . jvmg, concealing, or retaining stolen government do<nn..*nt 

.*». IS LI.S.( \ sit. 271 ((\mspiracy): See. 271- • conspiracy In rmiiiiiili 
mu nlFense against the United States. 

ii. 42 IJ.S.( soim, 2274 2277 (I)rvelnpment mid ('nut ml «»f Atomic 
Lncrgv): Srr. 227*1 -communicating or disclosing redr* led data. 
"ij< !i data includes information concerning the design, m:in.:fm inn*, or 
ion of atomic weapons, I Ije |»rod:irI ion of special liorle sr millc- 
♦;:«!. or (lie use of special nuclear material in the production of energy. 
See 12 U.S.( 2 sec. 201 4 (y). 

7. 50 (J.S.(\ sec. 7X2 (Internal Security): See. 7X2(bi coiiiimmica- 
i if hi of classified informal ion by government ollieer nr employee. 

For a detailed examination of these slat ute-. see IC«Iprnr and Sehmidl, 
The [Espionage Statutes and Puhlicafion of Defense Infomiation,” 
Cnl. L. Her. 020 (May 1072). ('Pah. II. 

The question of the extent. to which an individual Memher, or bis 
■ ide. may he immune from the operation of these or other criminal 
jirnvMmis, when the Member or aide possesses a classified document, 
**!»- received some recent, clnrifirnl-ion in Crawl v. I’mini Stair .v. 40S 
l T .S. (JOfi (1072). [Tab. 2j. See also (Jnlted SWrs v. Brnrshr, 4ns U.S. 
MU (1072). 

I In (lie basis of (he Gravel decision it would seem possible to const met 
••vend categories of activities and conduct in which an individual 
Member may safely engage when he possesses a clarified document. 
However, before considering protected mid proscribed conduct some 
umlv.ds of the Gravel decision is in order. 

Article f, section 0, clause 1, of the United Stale's ('oustitution 
provides as follows: 

The Senators and Representatives shall receive a (nm- 
nmisation for their Services, to ho ascertained by Law, and 
raid out of the Treasury of the United States. They shall 
in all Cases, except Treason, Felony, and Broach of (ho 
Pence, lie privileged from Arrest, during their Attendance at 
the Session of their respective Houses, and in going to and 
returning from the same; and for any Speech or Debate in 
either House, tbe\' shall not he questioned in any other 
Place. 

Im writing for the Court majority, Mr. ,lust ire White indicated that 
d- 1 * Privilege from Arrest, guaranteed hv this Article, extends only 
'•» a privilege from civil arrest (a practice common at the time the 
( "H-titiiiion was adopted), and does not immunize Members from 
operation of the ordinary criminal laws. Gravel v. I'mtnl Slates, 
4 ,,n U.S. non, 014-015 (1972). Tims, a Member would he generally 
1 *' ind by (he operation of those criminal laws which regulate conduct 
A: ’h respect. p> (he handling of classified documents. 

Hie (V.iirf’s analysis of the scope of protection nlforded Members 
the hid. clause of Article. I, section 0, chum* ! (the Speech am! 

H hale (lause), however, has important implieaticjiis lor an imlividmsl 
'* aher in possession of a classified document. Kxplainm g Inal the* 
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\V , ! M 7 !' Debate Clause do** no|. broadly i‘\cmpl l!i:t 1. which i.fu* 
I rivili-ji* irnin Arrest Clause allows (i.e. that. Members are subject In 
11ir opera*i<»n of lb*' ordinary criminal law), the Court nevertheless 
nwlif'jiied funi 11 1 o former Clause was i111(*11<f(-<l to proleej. tin? intern! v 
<»T (in* 1 *• _ri-!:iI ivi* prnre^s and "iWsiirc a co-(*(jual branch of tin*. "ovrrn- 
mrulwnli* freedom <if speech, debate, and drliberuJinn without intimi- 
tlation or tlwvaU from tin* Kxomtive Uranch.” Id., »t GKi. Moreover, 
litis |irt» f '"iion is Iiroad ruoimh lo immunize Members “airainM 
|*riN*niiiu!N limt directly imping* upon or threaten tin* legislative 
prorr^.*' /,/. 

11 i" important lo nott* that although a Member max* hr* immune 
• tom i lie om.mmmo;) of tin* criminal law where his conduct is within 
1 ;‘ , ‘ “-pTuM*«' of le'^itiiuate legislative activity” (Id. at 021), tin* fart 
tl,;l1 ;l parihular act in some way “relates to” tin* legislative pnice 
*;• Mul necessarily a ju-ti/hution for immunity. Projection under the 
Speerh and Debate ( 'lau*e is available only when* the Member** 
:,f * Dearly a per! of the legislative* process—tin* due functioning 
of Hie jim-i —l 'nit at Shi tvs v. Hrrwstrr, 4 US IPS. ">01, 51 5- f> 10 
( 10/2). I nr tt*si fur deleniiiniu" wind conduct i> within tin* protected 
“sphere of feej(inm(e legislative activity” under the Speech and 
Debate ( lau-e was staled by Justice White as follows: 

Legislative acts are not aII-(*ncompa>sin". 'The heart of the 
( hut-e ;< '-perch or debate 1 in either Mouse. Insofar as the 
f Li 1 1 -r* C construed to reach other matters, they must, be n 11 
internal purl of I be drliberuf ivo and eoinmunieat ive processes 
b\ which Members participate* in committee and Mouse 
proceed;*;^ wiih n § speet to the* eonsidi ration and passage or 
re|f*e»ion c»f proposed legislation or with respect to other 
iiu! hu*’. w !»i«*h I be ('oust it ut ion places wit bin the jurisdict ion 
of cither Mouse. As the Court of Appeals put it, tin* courts 
have extended tin* privilege beyond pure speed) or debate in 
either House, bid ‘’only when necessary to prevent indirect, 
impairment of such deiibern! ion.** Hulled Si aim v. J>ne . 155 
\‘\ 2d. at 7(H). Gran I v. l-nlfnl Stairs, 40N U.S, HOU, T.25 
i!U72l. 

In h'jlit of these considers f rons it seem* appropriate to su^pM 
-c\rj-;d t \ pe* of conduct w hich, in the case of an individual Member 
havin'/ [)'ss\.t ( t|| of a clarified document, should be* protected under 
the Speech and Denali* Clause. ’The following list is not intended to 
be e\h;uM ivo ; 

t. Any -pee* h nr debate on (he Senate floor roncernirux the classified 
document. 

2. Any *p<*- di during a comrniltee meeting, bearing, ctr. 

An\ read in*; from the da-dtied document eitlier on the Senate 
*or or in a **i»iumit trr mrclmp. 

L -Lj\ *p»*« c h conc(»niiiur the cl:!s*ifted document in committer 
report-. lira/'in:; . or in rr*otuf ions. 

. vn \ phuim" of a ehi**rficd duumcnl into the publi** record. 

(i. Ain cnudiu t at a commit l ee meet in" or on (hi* Senate floor widi 
re - pec f • Hie dusdfied doemnenf ami any imdive or purpose behind 
>n»■ i| ci*111111c!. 

*. .'ii' •*'»/o/omucations lw!\\ci'ii a Member and aide during (he 
1 • I ! * f .« *m;i |4.»\ m"p t wirl] rcopcrf in I he da * died document 
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if related lo a committee meeting or oilier legislative art of the 
\ I 11 1 »f*r. 

A" lo those Type's of conduct for which if would seem no Speech or 
! »»*!ui(»* Clause protection exists, (he following, also not intended to be 

* xluiuvtivc, nrc illusfralive: 

1. Any ;n ( with respect lf» n classified document in preparation for n 
Daring which iimv he relevant to the investigntinn of third-party 

* i mic. 

2. Any act with respect to a classified document in preparation for 

* hearing which is itself criminal, e.g., gathering defense information 
:x C.S.C. See. 

Any act arranging for the private publication of a classified 
*?>•» imienf. 

1. Any net. publishing a classified document privately. 

Any speech or debate concerning this classified document de- 
'n **ied nr coiidnetted outside (-ongress; i.e., not in a commit lee meet ing 
«.r mi the Senate floor. 

t». Any transmittal or communication concerning the classified 
d. « tuuent. iu newsletters or news releases to constituent's or in answer¬ 
ing constituent mail. 

7. Any disclosure of tho classified document on radio or television 
.open ranees. 

Apart from any listing of nets and londtict which may he entitled 
ptoh*etion under the Speech and Debate Clause, another important 
;«••«’( of tlie question concerning the legal rights of an individual 
N -fnitor in possession of a classified document may be noted. The 
t‘••art in Cr<nrl indicated that it could not “perceive any const it ti- 
*' »!ud or other privilege that shields . . . any . . . witness from 
•.mind jury questions relevant to tracing the source of obviously highly 

• • i• dfied documents that came into the Senator's possession and are 
|J <*‘ ba<ic Mibject. mat ter of inquiry in this case, as long us no legislative 

• : i- implicated by the questions.” Id. at G2N. This analysis, as subso- 
q antly reflerted in the Court's final order (see A/., at 029) presents a 

• •'‘•aunt to an individual Member which has been summarized as 

. . . [TJIm decision in Gravel may make it impossible for a 
f 'niigressinan to promise confidentiality to a would-be inform¬ 
ant : where the release of information could constitute, a crime 
>md could therefore be investigated by a grand jury, the 
dei-hion forces a Congressman cither to refuse to promise 
»oiifideufhilfty or to risk a contempt charge in a subsequent 
grand jury iuvesfgiation. “The. Supreme Court 1971 Tcnu- 
l*n»tcction of Congressional Aides and Sco[»e of Privileged 
A. lmfy/\SG//<7,7\ L.Itcr. 189, 195 (197*2). 

b -himh| he mentioned that the Grarrf Court also determined that 
* "pc of immunity available to a Member's aide under the Speech 
I D'dijite Clause is coextensive with that of the Member himself. 

' 1 i . •* , uy act of a Member's aide with respert to a classified clocu- 

would constitute a protertral legislative act if ilmr* by (lie 
' himself, is also immunized under the Clause. The rationale 

# ' cipud treatmen!, of Member and aide "is ‘hat it is lilerully im- 
1 • » . in view of the complexities of the modem legislative process, 

( almost constantly iu m*smmii and uniters of legi lative 



nti!«rni mu.fanlh jindifera I in^. for Mrmlwrs of (\»ni:re-*s In perform 
(lour Ir^hla 11 \ e lnM\s without lilt* help of aides : i n«I n^hl rnl >; 11 1 :t! 

I hr dr-X-ln-diiV work of Mich aides 1 < so critical In lilt' Members per¬ 
forms! in r 111 :i ( ( 1 1 1 *\ imi>i hr 1 i ra I rt I a-> I !ir hi 1 1 it’s nil er cm ; and I h;ri 
if 11 11 * N urc not mi rero*rni/.ed, the central mil* of ( hr Speech nr Debate 
( 1 :»um* {n prevent in 11 1 11 i < I :i I inn of Iridda I or", hy (hr hvoutivc ;m<[ 
:m nonni ;ihijii \ before ;i p»e-ihly hostile judiciary will inr\it :i Isly I»r 
< jinmu*Jin} and fni-1 rated." A/. nl bib bl7. 

IN. Lr.n\i, Ktcrrrs or \ Sknatk (h>\r\irrn:K Unit RKsrurT t»> 

(Y\ssirii:i) 1 )iht.mi:nts in Its I\tsNi:ssi«».\ 

I here w OIi!<I not M*cm In hr arv Ie"nl Iuim- for :i tll>l im ! ioii hr! \vrr<i 
I' i r» i i * * 1 1 f . of ;i rninmilJiT' or of m , oiumi(ii?\ "tell in po^M'~d»*n < [ 
i f.i —^ifi/•«i (iimiitii’iiu uni l hr ri'jIiU of :iu itnln i« 1 1 1 ;»i MmI m r «m !•:- 
.-•jih* hi :t commit Ire n a t^rollfi of Member" and n n»tnmi(!r> 

— 1 ; i If 1 - :i " ro u p of aide". Miiii'mcr, although a roiiimitte“ enjoy^ 

• ie^ i i*r of il idr {HM idr!! I ^ I; 1 1 * l ^ a- :i 11 ripily in i I " null il will !>•* 

!'(***;i !h**l (Inti l hr protection^ of (h(’ Sprcrli :iim| Debate ( ‘InUM* :'i • 
made cxplrsdv applicable to "Senators ;? * * f I i\rprrM«n t at i vi*"." I* 
uoiihl appear (hrrrforr, tliat the M-opr of |itmh'ublr a* livitir-. in t !*.• , 
r.i •• of a Senate « j >iii i i i j t I re* nr miMimtlrr -taff III po^M'^-U'MI oj ;t r!a-*»- 
h* •» I t {«»c* 11 11 n • * 11, wt n 1 1 < I fall mnetnlU i! 11 <» (Iiom* <m l <*o, u m- m :uir* 

wlitrh were predicated upon (Ip* dran! and Un'r^itr d-»Moio 
( .'ll' 1 add i I mil. d point of imput (:ilin* roitrr m HILT I hr 1m a I I l '_i}»1 - * • f • 

* n.onnj J I ri* rail hr Moled (ft ill ' 1 dm r.i (ninth d IMU »M { lo: | of 

( io\eminent *s contention that ihr minis are frrr under llu* Spen ii 
and ( ir ha ((‘ (’lausr lo fpir^iion t (it* "remiln ri tv M of (!tr ^uhmmmii 
inert oi^ railed Iiy Seiintor Gravel which vuis allegedly ""peei.if. 
mi;i n (horixed, imiimr'y” (at midnight), and for the purpose of rradin; 
i hr rhi^ilird documents in hi" po-sr"sion. I In* ('oiirl from I hr ! )i"tn* r 
( 'oitrl h reject ion of I his arpnnen I where it was stated flint ; 

"Senator Gravel has su "**£(*> ted that the availaiiility of 
fmuU for f 1 m cons!met ion and improvement, of ptclilie 
buildings and "rounds has been affected hy the lii'cissiry 
oisk of the war in Vietnam and (hat therefore the develop- | 
men! and conduct, of the war is properly within 1 lit* concern | 
of his suheommi t tee [Sena I e Sn lieommi 11 n* on Public Work'd. 

The court rejects tin* (im eminent’s argument witimul de¬ 
tailed consider:) I ion of ihr merits of (lie Senator's position, 
on ihr I asjs of the general rule rest riel ini: judieial iticj niry 
into matters of legislative purpose and operations." I mini 
Shift* \ . Ihu\ o*p 2 I*. Snpp., at Odfj . . . "ft has not hmi 
"te.^r^led hy the (loverninenl that (Ik* Suheommit tee it-elf 
i- 1111:111! Imri/.ed, nor that the war in Vietnam U an ih-ue 
he\ ond tin* purview of mn^re^ional debate* and action. 

A ho the individual rights at stake in these proeeediu^s are 
not those of a witness before a congressional eomniilfe<* or 
of a subject, of a committee's investigation, but only tin **** 1 
of a congressman and im*mber of his personal staff wim 
claim ‘intimidation b\ tin* exeeutive’ ” d.T 2 I J ’. Snpp.. at (tdti 
pooled in (tnirrf w l mitt! Shift m % 4 t)S l *.S. (ItHi, (itn n. t» 
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The rignificnncr of tl»i> language is I (ml n commit lee. or tin* Member 
thereof. ^eem to cMijov a large measure of insulation from Executive 
nnt! Judicial inquiry into its proceedings. It would appear, therefore, 
tIiit( the proceedings of liny rommil tor with respect to a classified 
document in its possession will not In* questioned for purposes of 
. 1 —"regularity" under tin* Speech mid Urlmlr (’Inuse nt least 
where (I) 11 10 rommil tor itself is nut horized, nr (2) the subject innttrr 
of ihr classified document or perhaps I hr document itself is an i<-uo 
within I hr constif utionn! purview of (Vmgress, or (•*$) I hr. rights of 
individuals are not- threatened by I hr commit I rr\s proceedings. 

I.koal Rights ok Individual Mrmiikks With Rksim:ct to Dm - 

CUKN'TK OK I.NFOK.UATION II Kf rKI V Kl> KIIOM FniCKIGN KmjSSAKIKS 

All hough it. might In* useful in some fnss, to distinguish between 
mfomuition and documents rerrived from foreign emissaries which 
hn vr hern elassifird hy I hr United Stall's government |s(*r . r >() U.S.C. 
**t 7SM (h) (r) and IS U.S.(\ sec. 70S| and infonualion and docu¬ 
ments which arc oil her nnrlassifird or classified by a foreign govern¬ 
ment without a reclassifim(ion by I hr United States, it is perhaps 

• »pi:dlv important, to note generally that under the Espionage and 
< '•u-tjrdirp provisions of the federal criminal code (IS U.S.( •. sees. 
7TJ 7*)U) i(. is a criminal net for any MiimiI hori/.e<l possessor <»f any 
d.>*'5 !11 k*h I "relating to tiir national defense” either I) wilfully to 

• ‘•nimumrate or cause to be communicated that, document to any 
I'M-nii not entitled to receive it, or 2) wilfcdlv to retain the document 

• ml fail to deliver it to an ollieer of t he United States entitled to receive 
u Sen is U.S.C. see. 79.') (e) ]. Thus, under this prohibition both the 
•mine and the classification of llir document are immaterial and any 
•a nuthorized possessor thereof faces grave risks. 

Ii may be concluded that where an individual member has received 
■i document or information from u foreign emissary, and where such 
dnnmieut or information may be within the intendment of applicable 
f riminal provisions, there would seem to be two alternatives under the 
pn-'cnt law: I) t.he member may use the document or information to 
f, i«- extent that his immunity from the criminal law under the Speech 
vid Debate Clause allows, or 2} he mnv comply with sect ions 4 (e) and 
*b <*f Executive Order IIG52, ‘37 Fed. Key. 5209 (1972), which provide 

• fallows: 

(c) Information or Materia! Furnished by A Foreiyn Govern - 
mnit or International Organization. Classified information or 
material furnished to the United States by a foreign govern¬ 
ment or international organization shall cither retain its 
original classification or bo assigned a United States ehvssi- 
li'-alioti. In cither case, the classification shall assure a degree 
of protection equivalent to that required 1 ) 3 ' the government 
or international organization which furnished the infor¬ 
mation or material. 

fd) Classification liespons ibilities . A holder of classified 
information or material shall observe and respect the classi¬ 
fication assigned by the originator. If the holder believes 
that, there is an unnecessary classification, that the assigned 
* hwdfiealion is improper, or that 1 1*** document is subject In 
•h*-|;i-silieafinn under this order, lit* '•hall so inform tin* 

• ; 11 . i * ill :, i : . 
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'[‘nr. [ >Krf..\ssiFirATfn.v or I)o«:pmknts in* tih: Possession nr \\ , 

l NDivimru, ! 

'PI w' question of 11 10 method by which an im I i v id uni member nmv i 
declassify a document in his possession seems In yield two approaches , 
undrr the present law. Fir>l, I hr member limy effect. a kind of “dr. 
dasdfication” by utilizing (ho documents in accordance with hi- 
privilege undrr (!k* Speech and Debate Planar A inombor could, for 
example, mid from the classified dor.umrnt at a coimnitloo media',: > 
a*- was doiK* in Gravel. Strictly speaking, nf course. (his prntrdpif 
conduct on ilie* pm I of n member dors mil technically “declassify” ilio : 
document but it does make iho document public, effectively defeatin',: 
the classifimlion. However, experience indicated that such effective 
declassify ait ion may contribute to a marked reluctance on the part , 
of executive department, officials to tender restricted information in * 
the future. ^ i 

A second alternative under present law for a member de-dring to < 
declassify a document in his possession is to submit the document to j 
the appropriate government authority in accordance with scot ion I j 
(<l) nf K.O. I 1052 quoted supra. Section 5 of E.O. I 1052 contains dir | 
general declassiliculion and downgrading guidelines. [Tab ; »|* 

VI. Pkmiisu; Bums and Phoposacs fok (’onoukssiovai. M\rm\Ki?Y 
To OvKHSKR Cl.ASSU'IKI) INFORMATION MaTTKUS 

Our earlier report, discussed n number «>f hills now pending. line ; 
would effect changes in several of the matters discussed above. AH t 
of (he hills noted would amend the Freedom of Information Act in | 
one* wav or another except feu* the* proposed new Federal (Yimia.d j 
(’ode provisions in S. Mon. j 

For purposes of tins supplemental report, mention of two nf (F* * 
bilU will provide a basis for further consideration and recommendation- j 
by the Pommiltee. During deliberation, the mat leu* was discussed of * 
the possible estahli-dunent of machinery within the. Senate for haudlin; | 
classified information. Senator Gravel's Bill, S. 1720, makes a nundni • 
of proposals bearing on Congressional oversight ami part-ieipution. i 
'Hie hill proposes a mechanism whereby two Congressional umi- 
] 11 i11ees would oversee all chc*-ili» :i(imi and drelnssiliealioii of govern- . 
ment documents. 'Flu* proposal, contained in section 1 OH of the pn»* \ 
po-ed I * 11 ! > I i r; Information Act of 1972,, mandates an automatic d<* j 
c!a^-ification of all materials after a two-year period of ehis-dfir- 5 j 
status. If the materials are thought- to require a second twn-yr- ? 
period of classification, the President- or agency head charged win- j 
the decla--ification of such data must submit a detailed, writtr* 
jii-t i f i c • 11 inn for the extension of classification for one additive: 
two-year period. Such submission must he made to the Scnaf'* C'»e:- 
mit Ire op. (tovernmen t Operations, the House Committee on (ioven. ’ 
ucut Operations and the Comptroller Oenrral of the United Stair- 
The two ('ougrcssioual committees are also charged with pubic*- ■ 
lion of mi annual public document containing all of the writ!*’ 
justifications for continued classification presented to them. Exrepn* 
from this public, document are only those justifications which them- f 
selves an* determined by the President or appropriate agency bead t 
be f*Ia--'fied. Even these expected writing'- arc available upon reqa- 




An accessory safeguard (o declassification is provided by making 
dif' Comptroller General an overseer of all li'^ury ola^si! ion and 
dcMa vdfication. 'Tin' {Comptroller General would report semi-annual!y 
(o liofli (lie Senate (Vunmit tee on fiovmimriil Operations and the 
House Committee on Govmimrnl. Operations snMiiu; forth finding of 
ail inquiries or investigations ho would mitkr under tin* pmpnsrd Aft. 
Tin* reports would he* made no later than Maroli I, and September 1, 
of each year. 

The “Graver' 13i 11 would also create an Office of the (icucral 
Counsel to the Congress. The duties of the General Counsel would 
presumably include advising the Senate Committee on Ciovemment 
Operations and the Jlouse Committee cm Government. Operations on 
the excepting of some materials from automatic, biennial derhi^ifien- 
lion and the otlier supervisor}’ decisions assigned to the committees 
by the proposed Act. 

Another bill, S. 1520, would establish n study commission which 
could make recommendations to the Congress in the classified infor¬ 
mation field “including the proper performance of its duties.” As 
previously observed, the. Commission’s charge would he similar to that 
undertaken bv S. Res. IT 

Finally, mention needs to he made again of S. 1 142 introduced by 
Senator Muskie and 11.It. 5425, introduced by Congressman Moore- 
head. These, bills would strengthen the Freedom of Information Act's 
disclosure provisions in several respects. The provision of special 
Jim if ini nee to (lie subject of this memorandum, however, relates and 
refers directly to the classified information exemption of the. Mink 
cum*. It reads as follows: 

(2)(A) Notwithstanding subsection (h), any agency shall 
furnish any information or records to Congress prompt ly upon 
written request to the head of such agency by (In' Speaker 
of the House of Representatives, (he President of the Senate, 
or the chairman of any such committee, as the case may be. 

V] r—R ecommkndation’s op' Tim Committee 

U ECO MM E N PATIO N S 

I. The Committee recommends n re-examination of the broad 
‘/rant of discretion given by the Congress to (he President and imple¬ 
mented by Executive Order to classifv and resfrH the n>o and 
■ ircuhilion of government documents. I'he Committee urges tin t a 
^•itulory framewcH’k for the classification system he sei up and ihal 
guidelines specifically defining areas of National security he 

uddished. 

I he extent (o which, Congress has ceded this authority to the 
‘ \i « uiive is discussed from an historical perspective in this report and 
t~ emphasized in (he Supreme Court decision in I'jinrnmvcuhtl I’rntrr- 
r .I iicncih ct. df. v. Mink, 410 US 7d (107:5) wherein the l.’ourt held 
dmi under existing law not even the courts could look beyond an 
•'* » ,f 'u!ive determination in this area. “Congress chose”, w rote Justice 
s Puvar! f “to decree blind acceptance of executive fiat.” 

In enacting (he Freedom of Information A*t Congress created “an 
* 'Mnpljon that provides no means to quest in i an Executive derision 
’ ’ nip a document ‘sec ret \ lm\vi*vcr r\ niral, my nr **ven n irrupt 



Hi 


f f i; 1 1 lift -idoti lit ii^li I- have lii't’ti." The ('nmmit t suggests that (In* 
miirfiinrrv !><* <e! up for questinning in Jin orderly maimer thc^i* 
e\rnilive ded^ioiw <<» clarify for reasons of National security, nit< 1 
nr urge fhr (ntvcrnnn’iit Operations (’niumillco to give priority enn- 
Mclrntfion l«* hilD now pending before it and dismissed herein designed 
In aceoiuplish this objectivc*. We make no detailed evuhnition of the^e 
bilU, Iraving t!ml to the judgment of (ho substantive committer hm 
u i-jr<« (li;,| :I romplele overhaul of the r 1 ussif i r ■ u ( ion system he under¬ 
taken :ii ilit' onri iesl possible time. 

li. ’('In* question of procedures lo ho followed by a member who 
iui- ola^ifioil (lormniMits in his possession, prior lo his disclosure of 
illiisc floiMUlKMlt S, WiiS disOUSSCMl 1»\* I 110 ( 'oill l U ! I l 00. 

Tie* (\unmit ter* rorommonds liml individual members who have 
sucli documents and wi>h to disclose (hem, consult with the Senate 
Ki hi**s ( \mii mi11 re prior (o sm li disclosure. 

'(’lie Committee wishes to make it. dear that although it recoin- 
mends rnn^tdlMlion with the Ktliics (’ommittn*, any delermiuntinn 
hv the 10! hb*s Committee would not he binding on the member. I lie 
rdi-on for the recommendation oT consultation is to permit a member 
(In* itpporiunilv of "piling 11 1 <* additiomd thinking and precedent- 
•t\■•iil;ih!r to him before making a final decision regarding disclosure 

Ilf. At i he request of Senator Cranston, tin* Committee dhcu>-e«l 
JII *.VidiMLL die Senale thn overall sums requested for each separate 
inidI igem e agency. 'Hie release of such sums would provide member' 
with tin* minimal information they should have about our intelligent^ 
operations. Sucli information would also end the practice of in tin t iinjr 
n-r!aiu la i direl- figures so ns to hi<le intelligence costs, and would in* 
Mire lh.it all memhers will know llie true cost of each budget item 
t hey mud vote upon. 

f Accordingly. the Commit lee recommends that tho Appropriation* 
Committee itemize in (he Defense Department Appropriations hill 
flu* total sums proposed to he appropriated for intelligence nelivilie* 
/ hv each of the following agencies: Central Intelligence Agency, Dr* 
^ fruM* Intelligence. Agency, National Security Agency, National K<’* 

! conttnissnnre Office and* any separate intelligence units within tin* 
lArmv, Navy, and Air Force. The Committee does not request that inn 
Hine items he revealed. 

'I'lu* Committee also recommends that the committee reports iidi* 
rate the total number of personnel to ho employed by each of tie 
above agencies. The Committee does not request any information 
al>nu< their duties. 
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AUTHORIZING APPROPRIATIONS, FISCAL YE AU 1071, FOR MILITARY 
PROCUREMENT, RESEARCH AND DEVELOPMENT, AHTIYK-PDTY AM) 
RESERVE STRENGTH. MILITARY TRAINING STUDENT LOADS. AND 
FOR OTHER PURPOSES 


OcTonm 10, 1073.—Ordered to ho printed 


Mr. Symington*, from ilio committee of conference, 
subrniitod tin* following 

CONFERENCE REPORT 

[To accompany ILU. 02SG] 

The committee of conference on the disagreeing voles of the two 
Houses on the. amendment of the. Senate to the. hill (II.K. 0280) to 
authorize appropriations during the fiscal year 1074 for procurement 
of aircraft, missiles, naval vessels, tracked combat vehicles, torpedoes, 
tml other weapons, and research, development, test, and evaluation for 
thr Armed Forces, and to prescribe the authorized personnel strength 
for each active duty component and of the Selected Reserve of each 
n<rrvc component of the Armed Forres and the military training 
■indent loads, and for other purposes, having met, after full and free 
conference, have agreed to recommend and do recommend to their 
rrvp rr f jve Houses ns follows: 

That the. House recede from its disagreement to the amendment of 
tV Senate and agree to the same with an amendment as follows: 

In lieu of the matter proposed to lx? inserted by the Senate aniend- 
insert tho following: 

TITLE I—PROCUREMENT 

Sir, JO] . Funds arc hereby authorized, to be appropriated durina the. 
*' -r? pray 197& for the use of the Armed Forres of the United States 
f * r procurement of aircraft , missiles , naval vessels , tracked combat 
- h/'/r.t, torpedoes , and other weapons as ai/thorizcd. by law, in 
follows: 

Aircraft 

1 or aircraft: for the Army , $ 108/100,000; for the. Navy and. the 
V Corps, $2S)!2/)00,000 of which amount not to exceed $003 J 00,- 

*W/ he. available for an F-l.j aircraft propram of not less than 
' vrraft , subject to vn increase hrimj made in the ceilituf price of 



